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Recent events in the American Southwest are creating a tremendous strain on the water resources of that region. The states of the Upper Colorado River Basin are claiming more and more water as the demands of growing urban populations and developing mining interests accumulate.' Meanwhile, Los Angeles and other population centers in the lower basin also face growing demands. Similar conflicts are brewing along other southwestern rivers, and over the groundwaters beneath the deserts. 2 In the midst of this controversy are the Indian reservations of the region. The Indians' water rights are protected by the doctrine of reserved rights, which is attacked as unfair to the Indians because it limits the uses for which they may appropriate water and their ability to alienate their water rights, and as unfair to non-Indians because the natives are not held to rules of equitable apportionment nor to prior appropriation to assure their rights.
One question of historical interest is whether, under strict legal principles, the Indians of the Southwest ought to have received aboriginal title to water rights by way of their existing use of the water. This note will examine that question. The evolution of the doctrine of aboriginal title will be discussed and the Winters doctrine of reserved rights will be explored. The last part of this note will survey the evidence of the native cultural traditions to determine if aboriginal rights should have been acknowledged, or whether the Winters doctrine gave the Indians water rights previously "unearned" under common law.
The Doctrine of Aboriginal Title
In legal history, long occupation of land has nearly always been equated with ownership. 3 Although feudalism constituted
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The Court went on to hold that all Indian rights to the land had subsequently been extinguished by conquest, and the fact that the conquered people were driven off or annihilated, rather than incorporated, was excused by the "character and habits" of those people, being "fierce savages, whose occupation was war."" One commentator criticizes the Chief Justice's arguments, saying that "[h]e simply characterized the status quo, without any analysis, as resulting from a conquest incident to discovery; a characterization rooted solely in the pretentious rhetoric of European notions of empire."' ' 2 Indeed, it was not conquest-where the conquered people typically become citizens with unimpaired property rights-but purchase that was the prime mechanism of appropriation of Indian lands.
Sixteen years later, in Worcester v. Georgia, 3 the Court repudiated this notion of passive "conquest" which extinguished aboriginal rights. It upheld the rights of the Cherokee Nation to territory and self-government against incursion by the state of Georgia. The extreme vulnerability of aboriginal rights to the political process and the inevitable onslaught of Europeans was subsequently demonstrated when President Andrew Jackson refused to enforce the law laid down in Worcester against the state of Georgia, resulting in the forced expulsion of the Cherokees from their lands.' 4 Subsequent decisions expanded and elaborated on the doctrine of aboriginal rights. It was held to be a right of possession, use, and occupancy, defined in terms of the native "habits and modes of life."' 5 Native title did not pretend to translate aboriginal use into European-type rights, but rather to confer legal status upon the native system.' 6 The doctrine recognized and legitimized native notions of communal property. 7 Aboriginal title was based on occupancy, independent of treaty or statute,' 8 and it was held to have survived the federal land grants of 1866.'1 One area in which the doctrine of aboriginal title fails to give Indians full "proprietary ownership" was demonstrated in Tee-Hit-Ton Indians v. United States. 2 0 The natives claimed a right to compensation for the taking of timber from their lands by the federal government. Because of definitional problems over the continuity of possession and physical boundaries of the Indian lands, and because the aboriginal title had been held to be inalienable and based purely on occupancy, the Court denied compensation for appropriation of such lands or the timber thereon by the sovereign.
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The Winters Doctrine of Reserved Rights
In the realm of water rights, the doctrine of aboriginal title has not encountered the popularity with the courts that it has enjoyed in questions of title to land. In the arid West, where water rights often determined whether land will be fruitful or entirely barren, the riparian doctrine of superior rights to those owning land adjacent to water has been large usurped by the doctrine of beneficial prior appropriation. This emerged among the miners of the California Territory, where the lack of federal or state law governing the land ceded by the Treaty of Guadalupe Hidalgo in 1848 made local custom the rule.
In 1866 the federal government endorsed the local custom of rights to water based on prior appropriation, and in 1877 the Desert Lands Act granted the right to appropriation of water on public lands subject to state or territorial laws. Apparently no consideration was given to the possibility of aboriginal title to the uninterrupted flow of western streams, nor did the new occupants of these lands respect the beneficial prior appropriation of the natives. 2 2 has been extensively examined, analyzed, and discussed. Generally, the case dealt with conflicting claims to the waters of the Milk River in Montana by the Indians of the Fort Belknap Reservation and non-Indian prior appropriators. The General Allotment Act of 1886 (Dawes Act) called for the distribution of individual allotments of land to Indian families, in order to break up the aboriginal claims. The tribes involved in the Fort Belknap Reservation had been nomadic hunters and gatherers with aboriginal title to large areas of land. In return for the promise of the federal government to aid in the radical transition from a nomadic life-style to one of sedentary pastoralism and agriculturalism, the Indians ceded most of their lands to the United States.
The Court held that the federal government had, at the time the reservation was created, an implied reserved right to any unappropriated water necessary to fulfill the purposes of the reservation. This right was vested in the United States government, based on the commerce clause (navigable servitude) and the property clause (right to regulate federal lands) of the Constitution. It was not seen as a right retained by the aboriginal occupants but rather as a right reserved by the sovereign for its own purposes.
2 4 Although not explicitly given by the Act creating the reservation, the water rights were held to have been implied under the rule that all ambiguities in treaties will be interpreted in favor of the Indians." In this case, the water was an absolute necessity for the purposes of the reservation, so was held reserved appurtenant to the land. parently on these bases, Ranquist asserts that "[i]n any event, the federal government believes that it is obligated to protect the Indians' aboriginal rights as well as all other reserved rights held for the benefit of Indians." Id. at 664. Ranquist also asserts that, in any case, reserved rights are always greater than aboriginal rights. Aside from the qualitative differences in these rights, this also ignores the facts that reserved rights are subject to prior appropriations at the time the reservation was established. The government's reserved rights were held neither to the laws of prior useful appropriation, which would require diversion in order to give notice to subsequent appropriators, and beneficial use to prevent waste, nor to the riparian law which requires prorata sharing of water in times of shortage.
Subsequent decisions have defined the quantity of water reserved in these circumstances (upon reservations established for farming by Indians) as "enough water.., to irrigate the irrigable portions of the reserved lands. ' 26 Reservations declared by executive order (rather than act of Congress) have been held to be within the doctrine, and the application of the doctrine of equitable apportionment to reserved lands has been denied." Some open questions are the standards by which irrigable land is to be measured, and whether the amount of reserved water may vary with the changing purposes of the reservations. 28 In general, the irrigable land formula reserves far more water than will be put to beneficial use by the tribes, 29 and improves the certainty of non-Indian appropriators as to their rights, which under an unquantified reserved rights doctrine are always in jeopardy.
Although it is often argued that the reserved rights doctrine goes beyond fairness in protecting native water rights, and sometimes that it does not go far enough (for example, Indians may not sell their water rights, and there is some question whether they may appropriate water for "new" uses not contemplated at the time of the reservation), what is clear is that reserved rights are qualitatively different from aboriginal rights. The Winters doctrine does not vest any water rights in the natives themselves. At no point did the United States even make a pretense of purchasing or negotiating Indian water rights. What was the historical reason for this discrepancy? Did the early "settlers" of the American Southwest find a native culture that did United States via treaty, they reserve to themselves. As the court said in United States v. Washington (quarrel over state limitation of Indian fishing rights), treaties with these aboriginal title holders were "not a grant of rights to the Indians, but a grant of rights from them and a reservation of those not granted .. " 520 F.2d 676 (9th Cir. 1975) [Vol. 9
https://digitalcommons.law.ou.edu/ailr/vol9/iss1/8 NOTES not live up to their own legal standards for establishing water rights (which rested alternatively on socially acknowledged rights of riparian landowners, or beneficial prior appropriation through diversion)? Or were they conveniently oblivious to the reality of the aboriginal cultures, as was Chief Justice Marshall when he spoke of Indian lands as being "overrun" rather than "inhabited"? 3 0 An answer may be found in an examination of the archaeological and historical evidence of the Indian cultures of the Southwest.
Aboriginal Water Use and Water Law in the Southwestern United States
As expressed by one analyst, the early aboriginal rights cases "require almost an archaeology to restore the historical and cultural context, which is almost universally ignored in legal writing." 3 ' Not only has the historical and cultural context of the cases been ignored, but the lawmakers have generally ignored the culture history of the natives whose rights are at stake. The United States' Indian law has been based on ad hoc and selfserving views of the native culture. The failure to recognize water rights in the natives of the Southwest shows an utter disregard for the clear evidence of beneficial appropriation by those tribes. The aboriginal peoples of the southwestern United States had various complex systems of water use and distribution. Although little now remains of the ancient ways, archaeologists have discerned that the natives in some areas practiced flood-plain farming with the aid of dikes and dams, dug systems of ditches and canals to irrigate many acres of maize, squash, pumpkins, grasses, and (after Spanish contact) wheat, constructed terraces and retaining walls to divert water to their crops after periodic rains, and built reservoirs to hold water for domestic and agricultural purposes. 2 Less is known of the legal systems by which water and riparian land were distributed. It is clear, however, that irrigation agriculture required sophisticated group cooperation. The ability to store surplus crops freed some members of society to develop great skill in building dwellings, making pottery and baskets, and to specialize in leading religious ceremonies. This specialization was further enhanced by the mandatory sedentary existence of an agricultural community. Each society must have had some set of social norms and rules defining the rights and obligations of each member, including the development and allocation of water resources.
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The Hohokam/Pima-Papago Tradition
The Gila River of southern New Mexico and Arizona feeds into the collecting stream of the Colorado River near the Gulf of California. It is fed by the San Francisco and Tularosa rivers, and joined in the south by the Salt. Along this valley there is a potential for extensive agriculture through irrigation.
Around 7,000 B.P., 3 4 the Desert Culture state of the American Southwest, which had been characterized by hunting and gathering, was evolving into the pre-horticultural Cochise Culture in southern Arizona. 35 Probably under the influence of natives of Mexico, 3 " horticulture found its way to the Gila and Salt River valleys around 2,000 B.P. Within several hundred years, the culture known as Hohokam dominated this area. The Hohokam culture was characterized by elaborate systems of irrigation canals, excavated out of the native soil and lined with firehardened clay. Archaeologists have found evidence of wooden headgates and brush dams that controlled the flow of water. Irrigation canals surviving to the present time are up to 30 feet wide, 15 feet deep, and 25 miles long. One local network was composed of 150 miles of ditches and canals. In all, about onequarter million acres of land were probably brought under cultivation.
The Hohokam grew corn, squash, beans, and pumpkin. They lived in villages of many single-family dwellings, such as Snake [Vol. 9
https://digitalcommons.law.ou.edu/ailr/vol9/iss1/8 NOTES Town on the Gila" and Los Muertos on the Salt, which was composed of 36 large communal structures, and located nine miles from the river. Such statistics reveal a society supported by a tremendous system of irrigation that must have required cooperation by many individuals. Excavation and maintenance was accomplished with stone or wood implements, and dirt was probably hauled away in baskets. Despite the great degree of social organization that must have existed, there is little evidence of social stratification (such as great variation in size of dwellings or quality or quantity of personal possessions) or interpersonal violence. The communities seem to have been highly peaceful and democratic, in contrast to the elaborate political stratification and power structures characterizing other ancient irrigating communities, such as the Mayans of Mexico or the civilizations of the Tigris, Euphrates, and Nile valleys. The water seems to have been communally owned and communally obtained, which is consistent with the historical practices of the probable descendants of the Hohokam culture-the Pimas and the Papagos.
Around 800-600 B.P. the Hohokam culture began to recede. It has been hypothesized that this occurred because of increased salinity of the soil, water-logged soil, drought, or pressure from nomadic Apache tribes. Whatever the environmental pressures involved, irrigation agriculture in the Gila and Salt River valleys did not entirely disappear. The agricultural techniques of the Hohokam survived on a smaller scale among the Pima and the Papago who inhabit this region into historical times, on land reserved for them by the United States government. Modern reservations include the Gila River Reservation, the Papago Indian Reservation, and the Maricopa Indian Reservation.
The first Spanish explorers into the San Pedro, Santa Cruz, Salt, and Gila River valleys in the eighteenth century found the native people to be capable farmers, using small systems of canals and flood-plain irrigation. After the Spanish introduction of wheat, an explorer in 1774 described Pima wheat fields stretching farther than the eye could see. 38 Brush and rock dams diverted water into ditches, which were constructed at narrow bends in the river to take advantage of the increased pressure in the flow of water. Dikes and reservoirs held back receding floodwaters in flood-plain areas. Among the desert-dwelling Papagos, irrigation ditches were constructed where small streams or springs supplied
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See P. EZELL, THE HISPANIC ACCULTURATION OF THE GILA RIVER PIMAS (1961).
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Published Reconstruction of aboriginal social organization shows that the main irrigation canals were communally owned, cleaned and kept up by labor of the entire district, under the rule of a headman and several foremen. Women also participated, hauling dirt from excavation and in maintenance of canals. Agricultural land was owned by virtue of labor, and each family was expected to maintain its individual ditches. Ownership, whether communal or private, was possible only through creation of valuable land by personal effort. The cooperating group that acquired ownership depended on the size of the task at hand.
Among neighboring sedentary groups, disputes over land, especially the precious flood-plain parcels, only rarely erupted into battles. However, a constant state of hostility existed between the agriculturalists and the nomadic Athapascans (Apaches and Navajos), who frequently raided farming communities in violation of the rights the sedentary occupants honored among themselves.
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The AnasazailPueblo Tradition
Another culture tradition of the southwestern United States region was found to the northeast of the Hohokam, in the four corners of New Mexico, Colorado, Utah, and Arizona. This was the Anasazai, which gave rise to the Hopi, Zuni, Pueblo, and Havasupai groups. The Anasazai were responsible for the large structures at Pueblo Bonito and Chettro Kettle of Chaco Canyon," perhaps fleeing to Mesa Verde around 600 B.P. in response to invasions of Athapascan-speaking people from the North.
The Anasazal, and later Pueblo, tradition included intensive dry-land farming, using reservoirs and channels to capture runoff and floodwaters. The life-style was sedentary and resistant to change. Gardens were watered by hand or by small ditches 40. At Pueblo Bonito, Chaco Canyon, Mesa Verde, and other sites are found extensive "apartment" type dwellings constructed of wood and adobe, including rooms which appear to have been used for sleeping, cooking, food storage, and ceremony.
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https://digitalcommons.law.ou.edu/ailr/vol9/iss1/8 NOTES leading from pools of impounded rainwater. The dwellings of the mesa pueblos often included reservoirs for domestic water. 4 ' The historical Hopi, Pueblo, and Zuni were highly communal societies, a trait reflected in their basic personalities. One study found that the Hopi personality achieves happiness only through group work, and derives little satisfaction from property ownership. 42 Although reflected in their basic personality, this communalism was probably carefully engineered by society. One scholar found that:
Large scale cooperation deriving primarily from the needs of irrigation is ... vitally important to the life and well-being of the Pueblo community. It is no spontaneous expression of goodwill or sociability. What may seem voluntary to some is the end of a long process of conditioning, often persuasive, but frequently harsh, that commences in infancy and continues throughout adulthood.
Thus communal ownership was imposed by society, although perhaps not by law in the form we know it.
The rules concerning development and allocation of water in these groups undoubtedly reflected their underlying social structure. In 1620 the Spanish imposed a political hierarchy on all but the Hopi pueblos, forcing the native governments to go "underground. "Although the Spanish appointed mayordomos to superintend the construction and maintenance of the irrigation ditches, the essentially communal nature of pueblo society remained intact. Land, water, and food are still communally owned by the Pueblo people of today. 43 The Athapascan/Navajo-Apache Tradition Around 600 B.P., Athapascan-speaking people migrated from the North into the southwestern United States. These nomads split into the modern Apache and Navajo tribes. Through contact with the prehistoric pueblos, the Navajo adopted dry farming and floodwater agriculture. 44 In 1744 the Spanish found the Navajo raising corn, beans, squash, and melons through floodwater
